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RECENT CASE NOTES 297 

Bills and Notes — Forged Signature of Payee— Intent of Forger as Test 
of Payee's Fictitious Character. — The plaintiff's agent, who had authority 
to draw on the plaintiff's credit to pay for grain bought in the course of 
business, fraudulently made and negotiated a bill of exchange payable to the 
order of one Andrew Molch. The agent never intended Molch to have any 
interest in the transaction and forged Molch's name to an indorsement prior to 
presentment. The plaintiff, as drawee, without knowledge of the agent's intent, 
accepted and paid the bill when presented for collection by the defendant 
bank, under the mistaken belief that its agent had drawn upon it to pay for grain 
bought of Molch and that Molch's signature was genuine. The plaintiff now 
seeks to recover from the defendant bank on the ground that the payee's name 
was forged. Held, that the plaintiff could not recover, as the payee was ficti- 
tious. American Hominy Co. v. Bank (1920, 111.) 128 N. E. 391. 

Under section 9, paragraph 3, of the N. I. L. an instrument is payable to 
bearer when it is payable to the order of a fictitious person. An existing 
person may be considered fictitious within the meaning of the statute where he 
has no interest and is intended to have none in the transaction. Snyder v. 
Bank (1908) 221 Pa. 599, 70 Atl. 876. In most jurisdictions the intent of the 
drawer or maker in inserting the name of the payee is the controlling test 
as to whether or not the payee is fictitious. Shipman v. Bank (1891) 126 N. Y. 
318, 27 N. E. 371; Grand Lodge v. Bank (1917) 101 Kan. 369, 166 Pac. 490; 
8 C. J. 179. Some courts impute an agent's knowledge to his principal. Equitable 
Life Ass. Co. v. Bank (1916, Mo. App.) 181 S. W. 1176. But the better rule 
is contra. Los Angeles Inv. Co. v. Bank (1919, Calif.) 182 Pac. 293. Under 
the common law a payee is not fictitious unless the drawee or acceptor has 
knowledge of his fictitious character at the time of payment or acceptance. 
Bennett v. Farnell (1807, N. P.) 1 Camp. 130, and note. The N. I. L., however, 
is silent on this point. Kulp, The Fictitious Payee (1920) 18 Mich. L. Rev. 
296, 304. In England such knowledge was held not to be essential under the 
Bills of Exchange Act. Bank of England v. Vagliano [1891, H. L.] A G 107. 
In this country the courts appear to be tending toward the English rule in 
accord with the principal case. Trust Co. v. Bank (1908) 127 App. Div. 515, 
112 N. Y. Supp. 84. Yet the requirement under the common law, whereby 
the party to be charged must know the payee to be fictitious, is clearly a guard 
against fraud. See Greeley, Fictitious Payees in Forged Checks or Bills (1909) 
3 III. L. Rev. 331. In cases similar to the principal case it would seem to be 
unnecessary to hold the payee to be fictitious when the same result could 
more logically be reached on the doctrines of agency and estoppel. See 
Shuttle Co. v. Bank (191 5) 134 Tenn. 379, 183 S. W. 1006. 

Contracts— Mutuality— Contract Void for Uncertainty as to Quan- 
tity.— The plaintiffs and the defendant entered into a contract whereby the 
defendant agreed to sell and deliver to the plaintiffs their entire consumption 
of vulcanized fibre and insulating papers for one year. The plaintiffs made 
orders upon the defendant for definite quantities of the article, which orders 
the defendant refused to fill. Held, that the contract was void for lack of 
mutuality and certainty, since the quantity contracted for must be reasonably 
certain or capable of being approximately ascertained at the time of making 
the agreement. American Trading Co. v. National Fibre & Insulation Co 
(1920, Del.) in Atl. 290. 

The term mutuality, or lack of mutuality, has been used to apply to a number 
of situations in the law of contract. (1) Where there was no consideration 
Blanton v. Forrest City Mfg. Co. (1919) 138 Ark. 508, 212 S. W. 330. In such 
a case it would be clearer and more accurate to say that there was no contract, 
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instead of saying that the contract was void for lack of mutuality. See Gross v. 
Stampler (1917, Sup. Ct.) 165 N. Y. Supp. 214, 215. (2) Where there was a 
real unilateral contract, that is, where one party was under no duty to do any- 
thing. Ross-Vaughan Tobacco Co. v. Johnson (1918) 182 Ky. 325, 206 S. W. 
487; Majestic Coal Co. v. Anderson (1919, Ala.) 82 So. 483; see Anson, 
Contract (Corbin's ed. 1919) 25. But, by the very nature of a unilateral contract 
mutuality of duty cannot exist. Underwood Typewriter Co. v. Century Realty 
Co. (1009) 220 Mo. 522, 119 S. W. 400. (3) Where the legal relations of the 
parties to a bilateral contract "were not reciprocal. Weil v. Chicago Tool Co. 
(1919) 138 Ark. 534, 212 S. W. 313; City of Pocatello v. Fidelity Co. (1920,. 
C. C. A. 9th) 267 Fed. 181. However, a promise creating a legal duty on the 
promisor is a sufficient consideration for another promise regardless of the nature 
of that promise or'the legal relations it creates. For example, a contract in which 
the defendants promised to ship to the plaintiff for sale on commission the entire 
output of their coal mine, while the plaintiff promised to act as agent and to 
guarantee all collections, was held to be enforceable, although the plaintiff did 
not promise that he would succeed in selling any coal. Warren v. Coal Co. 
(1919) 200 Mo. App. 442, 207 S. W. 883; Neola Elevator Co. v. Kruckman. 
(1919, Iowa) 171 N. W. 743; see (1917) 30 Harv. L. Rev. 517. (4) Where 
the equitable remedies were not mutual. See Philadelphia Ball Club v. Lajou 
(1902) 202 Pa. 210, 215, 51 Atl. 973- (5) Where, as in the instant case, 
the term mutuality is sued synonymously with certainty. At best the use of the 
term mutuality to express so many legal concepts is unfortunate. In the forma- 
tion of any contract there must be an accepted offer or a promise for which 
consideration is given; and in either case there must exist the element of 
certainty, or there is no contract. Woods v. Evans (1885) 113 111. 186; Elks v. 
North State Ins. Co. (1912) 159 N. C. 619, 75 S. E. 808. An agreement is 
never rendered unenforceable by lack of mutuality, even where mutuality means 
certainty, unless it creates a want of a definite consideration. But in such a 
case there is no contract. See Gross v. Stampler, supra; Raney Lumber Co. v. 
Schroeder Lumber Co. (1916, C. C. A. 7th) 237 Fed. 39, 43. When the aggregate 
of legal relations called a contract has come into existence, a further discus- 
sion of mutuality is unnecessary and confusing. It might have argued in the 
instant case that there was a series of bilateral contracts, each being created 
by the placing of an order for a definite quantity. Such contracts should not 
be held void for want of certainty. See (1917) 26 Yale Law Journal, 795. 

Contracts — Performance on Time a Condition Precedent to Duty to Pay — 
Condition not Waived by Impossibility of Performance. — The plaintiff 
company sought to recover the contract price of an electric crane. The contract 
required delivery by a certain date and protected the manufacturer against suit 
for damage arising from nonfulfillment by reason of any cause beyond its control. 
The buyer had refused to accept the crane because it was delivered late. The 
court assumed that the delay was caused by priority orders of the government. 
Held, that the plaintiff could not recover. Primos Chemical Co. v. Fulton Steel 
Corporation (1920, N. D. N. Y.) 266 Fed. 945. 

The plaintiff contended that by implication from the clause which protected 
it in case of unavoidable delay, the time for its performance was extended 
beyond the period stipulated in the contract. Impossibility of performance 
excuses non-performance. Chicago, etc. Ry. Co. v. Hoyt (1893) 149 U. S. 1, 
13 Sup. Ct. 779; Field & Co. v. Haven, (1918) 36 Calif. App. 669, 173 Pac. 108. 
Increased difficulty, even though due to war conditions, does not excuse non- 
performance. Wilson & Co. v. Tennants [1917] 1 K. B. 208; Richards & Co. v. 
Wreschner (1915, Sup. Ct.) 156 N. Y. Supp. 1054. Such a clause as that in 
question has been held to protect a manufacturer against an action for damages, 



